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Should a Board Member in Foreclosure--But Current on HOA Dues--Resign? 

An HOAleader.com reader writes: "We live in a small townhouse community of 17 units. The vice 

president's townhouse has been in foreclosure for over a year. The association is named party to the 

foreclosure lawsuit. Association annual dues appear to be paid. The association has been reluctant to 

notify the homeowners of this foreclosure listed on county records. My question is whether the vice 

president is required to resign his post due to a statute or conflict of interest." 

Here, we discuss whether the board is required to notify members of its vice president's foreclosure and 

whether there's any basis for this VP to resign. 

Gray Areas 

"I haven't seen this precise question yet, and it's an interesting one," saysElizabeth White, a shareholder 

and head of the community associations practice at the law firm of LeClairRyan in Williamsburg, Va. 

"We had a similar situation in our local county, where public notice of foreclosures is required. One of the 

county supervisors had her home foreclosed. The local press got wind of it, and there was a big public 

debate about whether she should resign. The sad part was that she was a really good supervisor. At the 

time, I wondered what would happen if the same situation arose on one of our boards." 

Why is there even a concern? "The problem in many states is that foreclosure will wipe out any 

assessments owed to the association, and the board member may no longer be a member if he doesn't own 

property in the community," says White. "It also goes back to fiduciary duty. A board member owes a 

duty to the corporation over and above his own self interest. This puts the board member in a really, really 

difficult bind because he'll say he's going to be objective or will abstain from any board discussion about 

the foreclosure. But then you've got less than a full board." 

Matthew A. Drewes, a partner at Thomsen & Nybeck PA in Edina, Minn., who represents associations, 

also sees the potential for problems. "I'm not completely shocked an owner would have some level of 

concern under the circumstances," he says. "But I don't think it necessarily gives rise to a conflict of 

interest for the board member. If there's a particular question that comes before the board that's going to 

create a conflict for a director, that director shouldn't be involved in that decision, and the decision is 

potentially subject to review to determine whether it was fair to the association. But as long as the board 

can show the decision was fair, there's not necessarily cause to void the decision." 

So while problems could arise from the vice president's foreclosure, our experts don't see them yet. In 

fact, Jed L. Frankel, a partner at Eisinger, Brown, Lewis, Frankel & Chaiet PA in Hollywood, Fla., who 

advises community associations, is pretty impressed with this vice president. "I think he's a great 

member," Frankel explains "You know who owners stop paying first? The association, not their mortgage 

company. So here's a guy who's facing losing his home, and he's still paying his dues and volunteering to 

help the HOA. I wish we had other people like that." 

What about the answers to our reader's specific questions? 

http://www.hoaleader.com/
http://www.hoaleader.com/public/department90.cfm
http://www.hoaleader.com/members/206.cfm
http://www.hoaleader.com/members/206.cfm


1. Is the board required to notify members of its vice president's foreclosure?"There's no reason to 

notify members," says Frankel. "Even though the association is technically a defendant in the case, other 

members don't have an interest as long as the association is being paid. This guy's being a good neighbor. 

He's paying dues and volunteering on the board, and I don't think his foreclosure is anybody's business." 

White agrees. "In certain states, the notice of legal proceedings have to be published, so there's a notice 

mechanism in place if people want to track foreclosures," she says. "But the HOA shouldn't publish that. I 

think it's probably premature here. We don't know how far along the case is and whether the HOA needs 

to retain counsel. When the association has to start coming out of pocket for this foreclosure to answer 

pleadings or go to court to protect its interests, you've got a different animal." 

Moreover, the foreclosure process has been riddled with mistakes and negligence for the past few years. 

So it's entirely possible this board member's foreclosure has been filed improperly or erroneously or will 

be halted because of a loan modification. 

"There's no way to know whether that foreclosure is valid or will be completed, especially where the 

owner has taken the responsibility to continue to pay HOA assessments," says Drewes. "He hasn't 

thumbed his nose at his financial obligations. And the HOA shouldn't be out there announcing the 

financial hardship of anybody in the association, board member or otherwise." 

2. Is there any basis to push this vice president into resigning? Not much, based on the facts we know 

so far. Sure, the HOA has been named a defendant in the foreclosure suit. But that's routine. 

"The fact that the association is a party to the lawsuit is more than likely simply because the HOA has an 

interest in the unit that's created by the declaration," explains Drewes. "The foreclosing lender has to join 

the association to the litigation. But that doesn't mean the association has an interest it has to spend money 

to defend. The association's lien rights are fairly easily assessed based on the statute. When this happens 

at one of my HOAs, I can pretty easily reach an agreement with the lender's attorneys as to the respective 

priority of the liens." 

Even if the VP's home eventually succumbs to foreclosure, White says that so far, there are probably 

insufficient grounds to ask for resignation. "It sounds premature at this point," she says. "If there's no 

harm, no foul, meaning the VP is current on his dues and the foreclosure is just going to cause a transfer 

of title, the VP is probably putting the HOA's interest above his own interest. He might be a really good 

board member, and maybe he or his spouse lost a job." 

The Glass Is Half Full 

The bottom line? There's good reason for our reader to change his perception of this situation. In fact, 

Frankel would like to give the VP a pat on the back. "He's exactly the opposite of the people we need to 

be concerned about—the people not paying the HOA or their mortgage," he says. "They know their time 

is up, and all they're thinking about is how to maximize what's in their pocket." 
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